MASHANTUCKET EMPLOYMENT RIGHTS OFFICE

RESPONSE TO PUBLIC INQUIRY

Under the Mashantucket Pequot
Mashantucket Pequot
Tribal Nation Tribal and Native American Preference Law

The following Response to Public Inquiry under the Mashantucket Pequot Tribal and Native
American Preference Law, 33 M.P.T.L. ch.1 et seq., as amended April 15, 2021, (“Preference
Law” or “Title 33”) provides the public with the MERQO’s interpretive guidance relating to a
specific public inquiry. This response is based solely on the facts presented below. The reader is
expected to be familiar with the terminology used in the law and any relevant rules, regulations
and manuals issued by the MERO.

Public Inquiry:

The inquiring business seeks to open and maintain an establishment on the Mashantucket
Pequot Tribal Nation (“MPTN”) Reservation (“Reservation”).! Prior to opening, the
establishment would satisfy the definition of “Employer” under Title 33. Two questions are
presented:

(1) Does the Preference Law restrict a business from promoting or transferring existing
employees of the employer from off-Reservation locations to positions on the
Reservation?

(2) Would a promotion or transfer of an existing employee from an off-Reservation location
to a position on the Reservation constitute a “natural progression” exception to
affording preference?

MERO Short Response:

(1) Generally, the Preference Law does not require an employer within the MERO’s
jurisdiction to change its existing policy or practice of transferring (laterally or
promotionally) employees from other locations to its Reservation establishment,
provided (a) if applicable, preference is afforded to the employer’s preference eligible
employees and (b) the employer makes good faith efforts to provide preference
opportunities.

(2) A particular promotion or transfer may be considered a “natural progression,” exempt
from the preference requirements; however, whether a specific circumstance
constitutes a permissible natural progression requires a factual analysis.

1 “"Reservation" means the Mashantucket Pequot Reservation, as that term is defined in 25 U.S.C. § 1752(7)

together with any lands held by the United States government in trust for the Tribe, or any other area subject to
the Tribe's jurisdiction.” Title 33, ch. 1 § 4(n). Both the MERQ’s jurisdiction and the scope of the Preference Law
are limited to the Reservation. See Mashantucket Employment Rights Law, 31 M.P.T.L. ch. 1, et seq. and Title 33.
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MERO Full Response:

(1) Transfers of Employees from Off-Reservation Locations to the Reservation

Prior to the business satisfying Title 33’s definition of “Employer,” the business is not required
to afford preference in accordance with the Preference Law and the Reservation positions may
be filled by the transfer of existing employees or otherwise.?

Generally, once the business is within the MERO’s jurisdiction, any existing employer policy or
practice of transferring employees from non-Reservation locations to lateral or promotional
positions on the Reservation may be continued, provided preference is afforded to the
employer’s preference eligible employees for the Reservation positions that are not exempt
from the preference requirement. However, a non-Tribal employer is expected to make good
faith efforts to provide preference opportunities to members of MPTN and other federally
recognized Native American tribes (“Native Americans”), and transferring existing employees
may not provide such opportunities. An employer may be found in violation of the Preference
Law in certain circumstances if the employer is using transfers to evade its Preference Law
obligations or is otherwise failing to afford preference opportunities.

Indicia of an employer’s failure to comply with the Preference Law may include, without
limitation, the following:

e Transferring employees to Reservation positions in the absence of an established policy
or practice of transferring employees under comparable circumstances.

e Transfer practices that exclude, or have the result of excluding, Native Americans. For
example:

o Conducting off-Reservation hiring without affording preference, then assigning the
employees to work on the Reservation in positions for which preference is required
to be afforded.

e If the parameters of the transfers (e.g., volume, nature of the positions filled,
employment classifications) are either inconsistent with the employer’s typical staffing
paradigm or preclude meaningful opportunities for Native Americans. For example:

o Usually entertaining both internal and external applicants to fill positions, but for
Reservation positions making the opportunities available only internally.

o Maintaining a practice of staffing with a mix of transfers and new hires at all levels,
but for Reservation positions filling all key and full-time positions with transfers,
leaving only part-time or seasonal positions open to external applicants.

o Filling so many Reservation positions through transfers that the MERO receives
limited open position notifications, which are required for all positions on the
Reservation for which external applicants are eligible, whether or not the employer
considers the positions exempt from the preference requirement.

2 A business that operates on the Reservation below the jurisdictional threshold may nevertheless be required to
provide information in response to the MERQ’s inquiries for purposes that include the MERO’s assessment of
jurisdiction.
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e Purporting to afford opportunities to external applicants by forwarding postings to the
MERO, but providing an unreasonably short period for external applicants to respond
before proceeding with filling the open positions with transferred employees.

To assure the successful launch of a new Reservation establishment, an employer may be
permitted to fill Reservation positions with existing employees transferred from other locations
on a temporary basis without violating the Preference Law. Generally, temporary assignments
exempt from the preference requirements are limited to four (4) weeks or less (< 160 hours)
annually. See RPI-33-0903 (September 2009). Appropriate business justifications may extend
the period an employer is permitted to fill certain positions on a temporary basis without
affording preference. Employers are encouraged to discuss the specifics with the MERO
Director.

(2) Transfer as a “Natural Progression” Exception to Affording Preference

The Preference Law provides certain exceptions to affording preference, including two
exceptions surrounding the concept of “natural progression,” a natural next step in an existing
employee’s career path. Title 33, ch. 1 § 4(l). One exception applies when a position opening
results from a “restructure,” which means, “a reorganization of positions in an effort to
promote efficiencies or save money.” Title 33, ch. 1 § 4(0). A second exception applies to
“intradepartmental” moves. Title 33, ch. 1 § 5(c). To be eligible for a natural progression, the
existing employee must already be performing (or overseeing in the case of an
intradepartmental natural progression) substantial duties of the open position. Title 33, ch. 1

§ 5(c).

Whether the requirements are met for an employer to fill a certain position with an existing
employee as a “natural progression” exempt from preference requires a fact-specific analysis.
The appropriateness of an employer’s inclusion of off-Reservation operations in a “restructure”
or in defining a “department” for purposes of applying the natural progression exemption also
requires a factual analysis.
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